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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,920 


_ 


MAURICE H, HERZMARK, M.D 


aS, 


Appellant 
Vv. 


DENVER GRAHAM, AND CURTIN AND JOHNSON, INC. 
Appellees 


Appeal from the United States District Court 


for the District of Columbia 


BRIEF FOR APPELLANT WITH APPENDIX 


STATEMENT OF ISSUES 


THE PARAMOUNT AND 


NDERLYING 


The paramount and underlying issue in this case is whether th 


interest of society is better served by encouraging professional men such 


as orthopedic surgeons to come to court and give testimony, or by encourag- 


ing adverse counsel to hurl charges at them which if spoken outside the 


courtroom would without question be defamatory per se; and thus tend to 
cause professional men to shun courts and judicial snpecciincs and thus 
deprive the community of the values which their sassiney bring to the 
decisional process of the courts, since wherever spoken ithe words cause 
an injury to reput: tion, and may have serious materia consequences such 
as pecuniary loss, impairment of social relations, physical injury and 
mental distress, and further tends to expose the plaintiff to contempt, 


aversion, disgrace, or induce an evil opinion of him or deprive him of 


friendly intercourse in society. 
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STATEMENT OF ISSUES (General Issues) 

Several general issues are presented in this case, as follows: 

First, whether unprofessional conduct in a courtroom by an attorney 
gives rise to a cause of action. against him by the injured party. 

Secondly, whether the cause of action, if it exists, is governed by 
the three yeur statute as to torts. 

Thirdly, whether said cause of action is a new tort, whose statute of 
limitations began to run when the Opinion was published. 

Fourthly, whether the Court erred in dismissing the suit under the 
peculiar circumstances of this case, without permitting depositions or 
amendment so as to bring the cause within the statute of limitations. 

The gist of the present action was before this Court in Olenin v. 
Curtin § Johnson, Inc. No. 21,104, decided Nov. 27, 1968 by Judges Bazelon, 
Danaher, and Burger. There, this Court found that Appellee's actions con- 
stituted unprofessional ‘conduct. The opinion was later modified slightly 


by this Court. See Appendix, PSA. S. 


REFERENCE TO PARTIES AND RULINGS 
NE RUNG 


The parties to this case were shown in the caption. Denver Graham is 
sued below for statements made in final argument in the Olenin Case (see 
below). Curtin and Johnson, Inc. is sued because in the Olenin Case, 
they were represented by Denver Graham, had present at the trial when his 
statements were uttered, a company executive, who did not disclaim his remarks 
then nor has the company ever disclaimed and therefore has purportedly 
ratified them. 

This case is before this Court for the first time, and represents an 
appeal from rulings by Judge June Green dated July 31, 1970 and Oct. 16, 


1970. See appendix, p-__»_- However the issue of unprofessional conduct 
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conduct was determined in Olenin v. Curfin and Johnson, cited above, 
No. 21,104, decided Nov. 27, 1968, by Chicf Judge Bazelon and Associate 
Judges Danaher and Burger. | 
STATEMENT OF THE CASE 

This case arises on appeal from decisions and orders by the U.S. 
District Court dated July 31, 1970 and October 16, 1970, granting summary 
judgment to Defendant-Appellees, and denying Plaintiff-Appellant's motion 
for additional time to take depositions and amend his complaint so as to 
bring it within the statute of limitations for slander if that is neces- 
sary. 

The origins of this case are found in Olenin v. Curtin and Johnson, Inc., 


No. 21,104, decided Nov. 27, 1968, in which this Court ;rendered an opinion, 


and later revised same. After publication of the opinion, but before the 


revision, Dr. Herzmark filed his Suit. The opinion held as follows: (See 
appendix p.<\sa ) 

"Defense Counsel argued that one of plaintiff's witnesses 'told 

a lie, that he committed perjury on the stand’... ‘It is unprofes- 

sional conduct, meriting discipline by the Court, for counsel either 

to vouch for his own witnesses or <> categorize opposing witnesses 

as 'liars'; that issue is for Cheesy UVa ieee The bar should hereafter 

be on notice in this respect. Sec e.g., Harris v. U.S. No. 21,392 (D.C. 

Cir. Sept. 17, 1968). (Citing also Canons, No. 15) 

Following publication of the above, a number of attorneys, who are 
well known for their work on the defense side of cases, filed an Amicus 
Curia brief and petitioned the Court for reconsideration, as a result of 
which a slightly revised order was written by this court. (See Appendix 
p- G ) 

SUMMARY OF ARGUMENT 

Unprofessional conduct in final 2rgument is a cause of action sounding 
pe : ! 
to tort, running against the attorney guilty of same andj in favor of the 


c 
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party injured. It is a new tort, and the statute of limitations began to 
run with its announcement by this Court in Olenin v. Curtin and Johnson, 
Inc., No. 21, 104, decided Nov. 27, 1968. 

The statements that the witness committed perjury, or lied, consti- 
tuted unprofessional conduct, and as such were not relative to the proceed- 
ing. Since these statements were not relative to the proceeding, they 
were not priveleged. A three year cause of action would lie against the 
attorney on grounds of tortious conduct. 

It was further error to hold that statements by Counsel in Court were 
absolutely priveleged even though they legally constituted unprofessional 
conduct. 

It was error to hold that defendant's duty ran on'y to the Court and 
not to the Plaintiff-Appellant. 

It was error to grant Summary judgment and to deny Plaintiff-Appellant's 
motion for Leave to Amend and for additional time to reply to Summary 


Judgment. 


HISTORICAL STATEMENT 
OF THE 
LAW OF LIMITED PRIVELEGE 
AS_TO ATTORNEYS = 


Under Roman Law, a petition to the Emperor was actionable on proof 
of malice. So probably was intemperate language on the part of an advo- 
cate. 9 Col L. R 463. "Absolute Immunity in Defamation." At p-. 464. 

If "a person in a judicial proceeding should state something wholly 
outside of the case, it would not be privileged because of its being in a 
judicial proceeding." Bailey v. Dodge (1882) 28 Kan. 72. 

In the leading American case of Maulsby v. Reifsnyder, 69 Md. 142 
(at p. 151), 14A 505 (at p. 505) (Court of Appeals, Md. 1888), -eited—in— 

~--MeCarj + Pence. {Court-of- Appeals D.C_-1927)_13-£ 2d-8095- it was held 


that the privelege of counsel in the trial of a Cause is a qualified one, 


Page 6 


and slanderous words spoken by him, having no reference, to the cause then 


on trial, not to any subject matter involved therein, nor to any judicial 


i 
inquiry pending therein, are actionable. ; 
| 


In Hastings v. Lusk, 22 Wend 410 @aeD)> Sa Ame Dec. 330, the rele- 


vancy and pertinency of the statements were held to be a jury question. 
In Carpenter vy. Ashley, (s. ct. Calif. 1906), 148 Cal. 422, 835 P. 


= ae : P . i . 
444, a case arising where the District Attorney in a criminal case in a 
justice's court charged opposing counsel with perjury ot subornation of 


perjury, the Court, MacFarland, J., said: 


"There is some authority to the point that the privelege of 
counsel when tryin: a case to speak defamatory words is unqualified 
and absolute; that is, that he has free unbridled llicense to defame 
whomever he pleases, whether or not the person defamed be a witness 
or party in the pending action or a Stranger, and whether or not the 
defamatory matter be in any way pertinant or relevant to the subject- 
matter of irvuiry in the action or has any reference thereto. This 
doctrine would work intolerable wrong to innocent persons who would 
be without any remedy or, as said in Hastings v. Lusk, 22 Wend. 410, 
34 Am Dec. 330, it would be to furnish counsel with a shield of Zeus, 
and thereby to enable them “te impunity to destroy the character of 
whomever they please." The great weight of authority, however, is 
that this privelege is not absolute, but is limited; to words which 
have some reasonable pertinency, or relevancy, or reference to the matter 
inv ‘ved as the subject-matter of the pending action. Blackstone 
(boo. 3, p. 29) says: A counsel is not : swerable for any matter by 
him spo'ecn, relative to the cause in hand, and spoken in his client's 
instructions, although it should reflect upon the reputation of another, 
and prove absolutely groundless; but if he mentions!an untruth of his 
own invention, or even upon instructions, if it be unpertinent to es 
the cause in hand, he is then liable to an action from the party injured. 

| 


In Dodge v. Gilman, (S. Ct. Minn. 1913) 122 Minn. 177, 142 NW 147, 


it was held that, for words spoken in the course of a judicial proceeding 


to be priveleged, they must be pertinent and relevent. 


In Robinson v. Home Fire & Marine Ins. Co., (Iowa 1951), 242 Towasj 20, 


49 NW 2d $21-529, the plaintiff sued opposing counsel, alleging that he 


stated to a prospective witness: "Clifton, you are still] going to testify 
i 


that Gracie Lee Robinson set the fire that damaged the house and burned up 
§ ! 


her husband, aren't you? You know that Gracie Lee Robinson did set the fire 


and burned up he» husband, and 1 a sure you want to tell, the jury about 
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the same." The Supreme Court of Iowa held, "Under the situation as set 
forth in the pleadings, we believe that there is a showing that the attorney 
went beyond the cloak of his privelege, and that the appellant so alleged," 
overruled the trial judge's dismissal of the case, and sent it back for 
trial. 

In Anonymous, an attorney, v. Trenkman, et al., 48F 2d 571-574, the 
court held that under New York and federal law, libelous matter in plead- 
ing, if malicious and irrelevant to the proceeding, ceases to be priveleged. 

In the recent case of King v. Hildebrand, 331 F 2d 476 (USCA 2nd 1964), 
it was held that the affidavit of a psychologist in a court proceeding on 
lunacy was priveleged so long as relevant to the issues made in the pro- 
ceeding, and the following cases were cited as authority: 

Brown v. Shumabukaro, 73 App. D.C. 194, 118 F 2d 17 (1941) 

Young v. Young, 57 App. D.C. 157, 18FF 2d 807 (1941) 

Slater v. Taylor, 31 App. D. C. 100 (1908) LRANS 77 

Even where the privelege exists, it docs not apply to or include any 


publication of defamatory matter before the commencement or after the 


termination of the judicial inquiry, see Burlingame v. Burlingame, (1828) 


8 Com. (N.Y.) 141, where the defamatory charge was reiterated after 
plaintiff's acquittal, and Flint v. Peake, (1825) 4 B & C, where publica- 


tion was made by counsel after trial. 


Writing in 9 Col. Law Review beginning at p.4635 ( June 1909), Judge 
Van Vechten Veeder, in an article entitled,"Absolute Immunity in Defamation. 


Judicial Proceedings," stated: 


"But it does not apply to or include any publication of 
defamatory matter before the commencement or after the 
termination of the judicial proceeding. The requirement 
that the publication must have som: relation or reference 
to the proceeding is fundamental. The publication must, 
be made " in office"; in other words, it must be made in 
the character of judge, juror, witness, litigant, or 
counsel, in the performance of the public duty: or in the 
exercise of the private right upon which the immunity 

is based. If any such participant in judicial’ proceedings 
should take advantage of his position to utter) something 
having no relation to the cause or subject of inquiry, 

he is altogether outside the character or sphere of a 
participant, and no public pee site Shy that his 
defamatory statements should be/protects ~"(p.491) 


A comparison of the last sentence above with the opinion in the 


case of Flint v Pike, 4 B & C 473 (1825) will demonstrate that it was 


taken from page 490 of that case. 


Page 9 


And we read in 69 Harvard Law Review §75,"Developments in the Law - 
Defamation," the following: 


" The grant of a right of action was also a recognition 

that an individual has an interest in his personal 

honor and that an injury to reputation may have serious 

material consequences such as pecuniary loss, impairment 

of social relations, physical injury, mental distress... 

-+-a statement is defamatory if it tends to expose the plaintiff 
to contempt, aversion, disgrace, or induce an evil opinion of 
him or deprive him of friendly intercourse in society." 


In Smallwood v York, (Ky. 1915), 163 Ky. 139, 173 S.W. 380, a remark 


by an attorney in his opening statement that the jury in another case 
tried the day before between different parties had returned a verdict 
which they knew to be wrong is not priveleged either absolutely or 
qualifiedly, since the attorney's privelege only extends to comments that 
are pertinent to the case being tried. Any member of that jury was thus 


free to sue the attorney because of his remark. 


The foregoing citations and quotations demonstrate clearly that 
despite the general rule which holds that statements during the course 
of a judicial proceeding are priveleged, there is another rule which 
limits that privelege and under proper circumstances gives a cause of 
action against one deemed to have abused the privelege or otherwise have 


lost the cloak of privelege. 


ARGUMENTS Lie LT 


THE COURT ERRED 
(LOWED NOG TO aT 


(ITT) A 


The transcri J earing 
Tipt of the hearing on July 28, 1970, reads as follows: 
The Court: Unprofessional conduct? They owe no duty to vour 
Re so there wouldn't be an unprofessional conduct action 
Dechhe see . 5 ie 
ts "a 
iN a. ~~ / ur = | 
Mr. Curtis: Well, now, the Court of Appeals ‘say's that this was 
unprofessional conduct. (29 ce aie 


Eien eae ere: Ue Hs his duty ito these people... 
) g that tl on of the attorney in making such 
a statement was unprofessional, which it certainly was. But 
does not mean that you hive on behalf of the doctor a cause of 
action for unprofessional conduct because the duty of being 
professionally an attorney is the duty that he owes to the Bar 
and to the Court: but it isn't something that he owed to this 


doctor. He wasn't his attorney. 


i 
Now, the only thing that you could possibly raise is that he has 
been maligned, and I believe that that's the jist of your action 
in the statements made in court. I think that without going into 
the fact that all of the transactions in a court are privileged, 
that the most important part is that it does not fall within the 
statute of limitations. It wasn't filed... 


Mr. Curtis: Well, I considered all of that, Judge, before but... 
The Court: I am going to grant absolutely right now because I 


don't think there is any point at all in spending the time on 
something that is obvious on the face. 


Mr. Curtis: Well, no. Let me give you the arguments. Let me 
finish the argument. Your Honor hasn't heard/my argument. And 
I think when Your Honor hears the argument, I) think Your Honor 
will change her mind. 


Now, subsequent to this time, we made the motion--they filed 
a motion upstairs signed by six insurance company lawyers who 
had all been president of our local Bar association, asking that 
the Court of Appeals change that paragraph. Now, there was some 
communication between Denver Graham and these people during that 
period that the paper was filed. He had to say that--he had to 
trans; it the libel beyond the courtroom. 


He had to say, "Well, this is what I said about Dr. Herzmark." 
Otherwis<, they wouldn't have found out about it. So you have 
more than simply what happened in the courtroom. You have also 
what happened outside of the courtroom, 
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Now, quite apart from the privilege that lawyers might have 
(end of page 9, continuing of page 10) ; 
have which, in my opinion, is not absolute in the courtroom; 
he doesn't have that privilege if he goes outside and says it 
in the hall. 


So that's what the depositions would bring forth, and 
that's the depositions I wish to take. 


Now, with reference to the duty which Your Honor finds is 
absent, there is no--there was no case--there is no case to my 
knowledge that calls unprofessional conduct in this jurisdiction 
for a lawyer to say more than he should say in his final argument. 
And I was going to suggest that Your Honor certify this point. 


I would like to order from the reporter the statement of 
the Court for two reasons: First, so that I can give a copy 
to Dr. Herzmark; and, secondly, so that it could be the basis of 
certifying the question. This is a clearly novel question of 
law, is it not? 


The Court: Yes, I think your point is a novel question of law; 
but the point that I make is that I think we don't need to go 
on to that. I think that the statute takes care of it. 


I,will rule that a summary judgment would lie on the basis 
of the fact that it was not brought within the statutory period. 


Mr. Curtis: Well, we don't know that, Judge, because, remember, 
you are talking about the statement in the court. Now, 


(please continue next page) 
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I am talking about the Statements made outside the court, which 
resulted in the motion being filed in the Court of Appeals by 
six insurance company lawyers 
THE COUR You have your right of appeal on that, sir. You can 
find ot ce or not it does extend to the other items; but 
the Court will at this time grant a motion for summary judgment 
on the basis that the action was not brought! within the 


Statutatory period and is, therefore, barred! by the statute 
of limitations. 


MR. CURTIS: Well, Your Honor, first of all, has not given me 
an opportunity to reply to the motion 


( On page 12 of the transcript) 
MR. CURTIS: That's why I say I would like to: mae the opportunity 
to reply. I would then make a motion for leave to amend the 


complaint. That should be freely granted under Rule 15. 


THE COURT : Not if your whole cause of action was barred by 
the statute which is presently filed, 


MR. CURTIS: Well, what I am Saying is... 
THE COURT: You will be able to straighte. that out with the Court 
of Appeals because the Court vill grant the motion as not being 
timely filed under the Statute; and that, of course, any motions 
of summary judgment and order for a final disposition in the case 
is, of course, appealable. So, 
On July 3lst 1970 Plaintiff filed a Motion for Reconsideration and for 
Leave to Amend Complaint, pointing out that Local Rule 9(b) afforded him 
5 days to reply to motions, which he had not had in this case; that Rule 
56 F.R.C.P. provided that a Motion for Summary Judgment had to be served 
at least ten days before the time fixed for the hearing, and that he had not 
had ten days, and that under F.R.C.P. #15 (a), amendmenté to the complaint 
were required to be "freely given" in the interest of justice; finally that 
under Conley v Gibson, 1957, 78 S.Ct. 99, 355 U.S. since there w:s still 


likelihood that the complaint, if viewed most favorably to plaintiff, might 


Stand, summary judgment should not have been granted. The denial of this 


Motion, like the granting of summary judgment in the first instance, was 


clearly error. 
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ARGUMENT NO. I: THE COURT ERRED IN HOLDING 
THAT DEFENDANT ATTORNEY OWED NO DUTY TO THE PLAINTIFF: 


(A) THE STATEMENTS OF DEFENDANTTAPPELLEE COUNSEL 
WERE NOY RELATIVE TO THE PR OSCEEDINGS AND 
THEREFORE WERE NOT PRIVELEGED 


=n, 
a 


The historical discussion found on pagessain of this 
brief Show that in order to be priveleged the statements 
made by counsel in a juelici broceeding must b2 relative 
to the a diz ‘ elative, the statements must 
have Some bearing on or value to the proceedings. 

Appelleec-defendant counselrs StatementS that the 

X \s 
Plaintiff-appellant had (--we know that7..) committed 
the felonious crime of Perjury had no value or bearing 
on the civil matter before the court, which was , Should 


(MiSS) alice olenin be compensated for her injuries caused 


by a fall in a construction area. In other words, the 


aoe Sa 
Statements were not relative, altho’ the Statement (had -been 


made that the jury should conSider whether any weight or 
Probative value should be given to the doctorrs testimony, 
that would have been relative and had vaiue. 

The matter has been concluSively settled as to this 
point by the court of Appeals inthe olenin case itself, 
is its opinion Stating that the remarks were unprofesSional 
conduct, and were underscored by the following words that 
pointed out that such conduct nectited disciplinary action 
at the hands of the trial court . 

The interest of Society does not lie with the protection 
of Statements in judicial proceedings which merit disciplinary 
action. Such statements » Not belonging in the case at all, 


clearly are not relative, even though they refer to trial matters 


In 69 yarvard Law Review, pefamation, at p. 
we read that..the judicial remedy 6f contempt 
the making of irreSponsible detamatory starements.” 


and on 923, we read, Jt would seem appropriate for courts 


to judge some participants py a stri > view than others. 


may Know thar 


+ 


cfevant wnen a layman would notwn 
WaShington Times v ponner, 
this court held thac Drivelege does not apply to untrue facrs. 
If one thing is clear, it is that Dr. Herzmark did not commit perjury. 
It is true that he corrected a statement as to what his "original 


. = = Am = i z 
notes" meant, but. that is quite a different thing from having been 
convicted of the felonious crime of perjury, and being defamed forever 


as to him and his family as a felon. There was no indictment, there 


was no trial, there was no conviction for a felony, because 


Federal Judge before whom the trial occurred realized that no perjury 


had been committed and therefore brought no charges. | 


Denver Graham should have argued that it was up ‘to the jury to 


decide how much weight to give to Dr. Herzmark's testimony in view of 
1 


how he defined his "original notes," but he stepped outside the case 


entirely when he stated that he knew and that the jury knew, using the 


phrase "WE KNOW", and thus iving his opinion that a felony had been 
} g £ } : ) 


conmitted by Dr. Herzmark. 


Under these circumstances, his statement did not! relate to the 


trial, it was thus not priveleged, and a duty was owed by him to Dr. 


Herzmark in the same way as if the statements had been uttered outside 


of the courtroom. 
To hold otherwise, as the court did, was clear error. 


ARGUMENT NO. II 


THE COURT ERRED IN GRANTING SUMMARY JUDGMENT 


To avoid repetition‘jn granting Summary Judgment, appellan: incorpo- 


rates the arguments which he has made above, and which he will make below, 
in support of his general contention that summary judgment was erroneously 


granted. 


Rule 56 requires that unless it is clear that there are "no genuine 
issues of fact to be tried", summary judgment cannot be granted. The 
Hearing shows that an amended complaint would allege that there were 
statements which were made outside the courtroom which extended the 
short statute of limitation, and brought the suit into a timely position 
even if the short statute applied. Therefore, issues of fact remained 
before the Court, namely, whether there were statements made outside the 
courtroom which tolled the short statute of limitation, and there was 
also a question, though the Court said not, whether the short one year 
statutue applied or the three year statute. This Court has held that 
summary judgment can be granted only where there is no genuine issue 
as to a material fact, Simpson Bros. v. District of Columbia(C.A.D.C.1950) 
179 F (2d) 430, 13 Fed. Rules Serv. 52 a. 1, Case 1. And one Court has 
also held that"the sufficiency of the allegations of a complaint do not 
determine the motion for summary judgment.... if this were not the case, 
Rule 56 would be a nullity for it would merely duplicate the motion to 
dismiss", Lindsey v Leavy (C.C.A. 9th,1945) ,149 F (2d) 899, per Bone,C.J. 


* 


See also, Conley v. Gibson, 255 U.S. aA ( 1a57) 
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ARGUMENT NO. TIT 


III THE COURT ERRED IN DENYING LEAVE TO AMEND 


It is error to deny leave to amend to avoid dismissal or summary 


judgment, Lloyd v United Liquor Corp. (C A 6th,1955), 205 F 2d 789, 


18 F R Serv. 15 a. 24 Case 3. This is because, under Rule 15, leave to 
amend, where required, shall be freely given when sxealies So requires 
and no prejudice results to the adverse party, McDowall y Orr Felt and 
Blanket Co. ( CCA 6th 1944), 144 F 2d 136 . Thus, where a district 
court denies an amendment as a matter of law, the Court of Appeals 


may reverse if the district court is wrong on the law, Sheridan-Wyoming 


Coal Co. v Krug ( CA DC 1949), 172 F 2d 282, 11 FR Serv 8a.25. 


ARGUMENT NO. IV. 


‘UNPROFESSIONAL CONDUCT IS A NEW TORT 


WHOSE STATUTE OF LIMITATIONS AROSE WHEN 


THIS COURT WROTE THE OPINION IN OLENIN V. CURTIN 


AND JOINNSON, INC, 


In Clark v. Associated Credit Men of Washington, D. C., 105 f 2d 62, 

. D. C. 183, this Court said: 

“That there is no direct precedent involving the protection 
of a precisely similar right or the recognition of an identical 
duty is not conclusive against the existence of a tort, although 
that fact may properly be considered as tending to show the non- 
existence of tort. 69LRA101."' 
The absence of a precedent case locally upon which to predicate this 
case, is therefore not fatal. 


to recognize or create new causes 
It is the prerogative of Courts/of action as their local need re- 


/ 
quires. 

Where, as in the Olenin Case, the Court was faced with two conflict- 
ing issues of public policy, nam.ly, the public interest on the one hand 
of encouraging physicians to testify in cases, and the interest of society 
in providing latitude to lawyers in arguing their cases, the Court drew 
a neat boundary, pointing out that Counsel must conduct itself in a pro- 
fessional way in its arguments. In so doing, this Court disposed of the 
factual issues by clearly stating that defendant had crossed the pernis- 
sible boundaries and had engaged in unprofessional conduct. 

Plaintiff-Appellant had no way of knowing until the opinion in the 
case, that he had a cause of action, and therefore his suit was timely 
filed, both because it was filed within a year of the opinion if the 
sheurt statute on slander is applied, and because he was certainly within 
the three year period of the longer statute if "Unprofessional Conduct" is 


to be measured by that standard. 
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Socicty has no interest in protecting unprofessional conduct, particu- 
larly by experienced attorneys whose duty it is to know. 

Statements which constitute unprofessional conduct and thus have no 
place in a judicial proceeding cannot possibly relate to that proceeding. 
A statement, of course, that the jury could consider jast how much weight 
to give to the testimony of Dr. Herzmark would have been relevant, but 
the statement which defendant-attorney actually made had no relevance at 


all, 


The statements of defendant-attorney did not therefore carry the 


cloak of privelege. 
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ARGUMENT NO. V 


THE STATEMENTS OF DEFENDANT-ATTORNEY 
EE ERNE 


WERE ACTIONABLE PER SE 
sehr ae 


The statements of defendant-appellee flatly stated that Plaintiff- 


Appellant was guilty of the felonious crime of perjury. As such, they 


were actionable as defamatory per se, Keller v. Safeway, 15F S 716, 


no longer requiring proof of actual damage, and needing only a determina- 


tion as to the amount of damages. 


THE INTEREST OF SOCTETY LIES IN PROTECTING THE pocTOR FROM 
UNPROFESSIONAL CONDUCT BY LAWYERS IN THE COURTROOM, and 
AFFORDING HIM A CAUSE OF ACTION FOR UNPROFESSTONAL CONDUCT 
TOWARDS HIM IN THE COURTROOM BY A LAWYER : 


Unlike other witnesses, orthopaedic surgeons are constantly in and 
out of court as witnesses since broken bones and orthapacdic cases as 
likely as not are related to legal actions. Indeed, cases could not go 
on in this field of law without the testimony of the doctor since only 
through him does the Court learn the nature and extend of the injury from 
the standpoint of the science of the matter. 

To subject the plaintiff's orthopaedic surgeon to accusations that 
he is a liar-. ora perjurer, before a judge, twelve members of a 
jury, bailiffs, court reporters, spectators, and others, would clearly 
discourage such distinguished medical men from appearing in Court, or even 
being willing to handle medical cases which related to Court work, and 
the consequence would be that many cases could not even be tried, not even 
to mention that many litigants could not get medical araeiaion. 

Thus the interest of society clearly lies in protecting the person 
and reputation of the doctor in his role as medical witness, and this interest 


outweighs any other which might be argued in opposition. 


Meanwhile, the interest of the lawyer in free argument in court, and 


the interest of society in permitting free argument and statement by a 
lawyer, is adequately protected within the clear franework of conduct which 
is lawyerlike, professional conduct. This standard was set forth by this 
Court in Olenin v. Curtin and Johnson,Inc. et al, Civil No. 214-64, in 

the revised Order dated March 2,1970° which reads: 


"Not unlike yet other courts, we have more than once noted 

the frequency with which our records disclose violations of 
Standards of permissible argument. As we said in Harris v. 

United States 131 U.S. App. D.C. 105, 108, 402 F 2d 656, 659 (1968) , 
we "must rely primarily on the trial judges to make clear that they 
do not want such argument," and we further pointed out that 
“disciplinary mechanisms are available to the trial courts to deal 
with unlawyerlike behavior." 
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"We are fortified in cur reiteration of our view in the foregoing 
respects after consideration of the Code of Professional 
Responsibility prepared by the American Bar Association Special 
ee . - : . : 

Committee on Fvaluation of Ethical Standards and unanimously 
adopted by the ABA House of Delegates in 1969, with special 
reference, for present purposes, to DR 7-106(4) which reads: 


We (Ce) ams: appearing in his professional capacity 


before a tribunal, a lawyer shall not: 
RRR 


(4) Assert his personal opinion as to the 
justness of a cause, as to the credibility 
of a witness, as to the culpability of a 
civil litigant, or as to the guilt or 
innocence of an accused; but he may argue, 
on his analysis of the evidence, for any 
Position or conclusion with respect to the 
matters stated herein. Lye 


I/C£., to like effect, EC 7-24, Code of Professional 
Responsibility, supra. 


The record shows that the trial court did nothing to vindicate the 
right of the plaintiff- appellant, and that no redress by any other 


court or agency occured. 


We are thus face to face with the question, can the doctor himself 


seek redress in the courts, in other words, is there a duty owed to him, 


does he have a cause of action which he can pursue. The trial court, 
in dismissing this case below, answered in the negative, and gave no 


authorities, relying on fiat. 


The foregoing discussion, however, and the cases cited, indicates 


the clear error of the trial court in this matter. 


We are back to the statement o£ Judge Van Vechte 


Law Review in which uoting from Flint v 
> > ¢ 
states, at p. io) 


" The publication must be mad 
it must he made in the chara 
participant in judicial pro 
of his position to utter son 
the cause or subject of inqui 
the character or sphere of 
policy requires that his defan 
absolutely protected." 


We are also back to the Statement of } 
of Carpenter v. Ashley, § 44, the case in which the assistant 


District Attorney while prosecuting a criminal case in the Justice's 


Court charged his Opposing counsel with perjury or subordation of 


perjury. Repeating what we quoted above, we fin 


"There is some authority to the point 
of counsel when trying a case to speak 
is unqualified and absolute; that is, 
license to defame whomever he pleases, 
person defamed be a witness or party in 

in the pending action or a Stranger, an rono : 
defamatory matter be in any way pertinent or relevant' to the 
subject-matter of inquiry in the action or has any reference 
thereto. This doctrine would work intolerable wron- to 
innocent persons who would be without remedy or, as Said in 
Hastings v. Lusk, 22 Wend. 410, 34 Am. Dec. 330, it would be 
to furnish counsel with a shield of Zeus, and thereby ‘to 
enable them with impunity to destroy the character of | 
whomever they please." The great weight of authority, however, 
is that this privelege is not absolute but is limited to 

words which have some reasonable pertinency, or relevancy, or 
reference to the matter involved as the subject-matter of 

the pending action. Blackstone ( book 5,p.29) says: A counsel 
is not answerable for any matter by him spoken, relative to 
the cause in hand, and spoken in his client's instructions, 
although it should reflect upon the reputation of another, 

and prove absolutely groundless; but if he mentions an 

untruth of his own invention, or even upon instructions,if it 
be impertinent to the cause in hand, he is then liableito an 
action from the party injured." : 


RELIEF REQUESTED 

It is respectfully requested that this Court reverse the rulings 
below; that it hold that there is a cause of action existing in this 
case; that it hold that the motion for leave to amend should have been 
granted; that it hold that the three year statute applies in cases of 
unprofessional conduct involving defamation; that it hold that since the 
tort of unp¥rofessionnl conduct was first announced in the Olenin case, 
that the statute of limitations began to run on that date as to parties 
or persons affected by it; that it hold that the issue of liability has 
already been determined in this case collaterally in the Olenin case, 


and that the only matter to be determined below is the issue of damages. 


CONCLUSION 
This case uniquely deals not only with a controversy between 
individuals but also with the duties of the legal profession to the 
medical profession during courtroom events, and the interests of society 
in furthering the cause of justice through encouraging medical witnesses 


to testify in cases particularly where they have treated litigants. 


Plaintiff-appellant by counsel believes that the case has been made 


out which merits the relief requested above. 
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Attachment, Opinion of this Court in Olenin v. Curtin 
and Johnson, Inc. No. 21,104,decided Nov.27,1968 


Modification of above Opinion, decided June.8,1969 
ANSWER OF DENVER GRAHAM, DEFENDANT | 
ANSWER OF DEFENDANT CURTIN AND JOHNSON, INC. 
MOTION FOR SUMMARY JUDGMENT FILED BY DENVER GRAHAM 


MOTION FOR SUMMARY JUDGMENT, FILED BY CURTIN §& JOHNSON, INC. 


MOTION FOR-15 ADDITIONAL DAYS TO RESPOND TO ABOVE MOTIONS 


TRANSCRIPT OF HEARING, JULY 28, 1970 

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT 

MOTION FOR RECONSIDERATION AND FOR LEAVE TO ANEND 
OPPOSITION OF CURTIN & JOHNSON, INC. TO ABOVE NOTION 


ORDER TENYING MOTION FOR RECONSIDERATION AND LEAVE TO AMEND 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,104 


ALICE OLENIN, 
Appellant 


Vv. 


CurTIN & Jounsox, INc., et al., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


Decided November 27, 1968 


Mr. Arthur S. Curtis submitted on the brief for appellant. 


Messrs. Denver H. Graham and Albert E. Brault submitted 
on the brief for appellees. 


Before BazELon, Chief Judge, DANAHER and BURGER, Cir- 
cuit Judges. 


Per CurIAM: This appeal arises out of an action for dam- 
ages for personal injuries occurring when Appellant sustained 
ankle and leg injuries in a fall. 

Appellant urges that the trial court erred in failing to 
grant a mistrial motion following allegedly improper com- 
ments by defense counsel during voir dire, that the eivdence 
was insufficient to suppoi: the court’s instruction on con- 
tributory negligence, and that prejudicial comments by 
defense counsel in closing argument necessitated a new trial. 
Our review of the record satisfies us that there was no error 


Q : t > oa 
2 “Ppt. ty (, ah 
| 


in the instruction and that the impropriety in closing argu- 
ment was not such as to warrant reversal. 

While, on the whole record, counsel’s closing argument to 
the jury does not warrant reversal, it calls for comment. 
Defense counsel argued that one of plaintiffs witnesse 
“told a lie, that he committed perjury on the stand... .” 
We occasionally have found it necessary to remind counsel 
of the elementary tule, stated in the Canons of Ethics and 
interpretative opinions! which forbids an advocate from 
arguing to the jury his opinion or his appraisal of the issues, 
of the evidence, or of the credibility of a witness. It is 
unprofessional conduct, meriting discipline by the court, for 
counsel either to vouch for his own Witnesses or to catego- 
Tize Opposing witnesses as “liars”; that issue is forithe jury. 
The frequency of violations of this basic precept suggests 
the need for trial judges to take steps to discipline lawyers 
who violate it. The bar should hereafter be on notice in 
this respect. See, e.g, Harris v. United States, No.'21,392 
(D.C. Cir., Sept. 17, 1968). ; 


Affirmed, 


1ABA CANONS OF PROFESSIONAL ETHICS 
Drinker, Lecar Etuics 147 (1953). 
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The Complaint fails te state a claim against this defendant upon 
i x 


relief can be granted as to this de endant, 


SECOND DEFENS? 
— 


This defe dant edaits ( at the amount of this suit 4s in excess of 
Ten Thousand Dollars ($10,606.00) and that it is therefore within the 


jurisdiction of this Court: he admits the allegations contained in parayraph 2 


of the Complaint except as to the number of times plaintiff has testified in 


this Court concerning which he has no knowledse; he admits alluding to the 
plaintiff in his finsl ergument to the jury but asserts that the portion of 
his remarks referred to in the Compizint are incorrect and actua ly were as 
follows: 

know now that Dr. Horgmark admitted to you that 


you # lie, that he committed perjury on that 
tand when he told you t!.ts was his orizinal record; 


*~ Gepogition had been taken and at thet time 
: 4 rveeord was read into evidenca,"s 


ation or belief sufficient to either admit or deny the 

to felony, grand jury, conviction and perjury refeored 

: Complaint; he denies ech and every other allevation 

contained in paragraph 3 of the Complaint; he admits the allegations contained 
in paragroph 4 of the Complaint except as to the words underscored which do 


Rot appear in the Opinion of the United States Court o; Appeals for the 
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! ee Gs 

“eg ae 

District of Columbia Cireuic; he admits that he Wag lattcuney for Curtin and 
Johnsoi at the trial referred to and thet an employee of Curtin 

by the nam of Mr. Curtin gat with hin during the tric? 

every other allegation contcined in the Complaint. 


THIRD 


Ee denies that the words complained of constituted Gefamation of 


the plaintiff, asserts that his statements were true/and further asserts that 
Since said statements woz uttered at the trial of ase in defense of a 
client end that they were gormane to the issucs involved, they vere thereby 
privilesed, 


FOURTH DEFENSE 
tan an nal 


| 
This action t imitations, 12 Cc. 


1957 Ed., Sce, S51(4), which provides that actions for slander or libel 


be brought within one year from the time the right to! maintal. such ection 


&ccrued, The words upon whch plaintiff relies to establish a defamation wore 


uttere? on Febroory 23, 1957, and the right to maintain an action therefore 


accrued, if any right ever accrued, not more than one year thereafter, This 
action was instituted on January 29, 1969, more than one year after the 


expiration of the one year limitative period, 


Richard W. Galiher 


Attorney for Defendant Grahan 
12215 19th Street, nN. we 
Washington, D! c. 


fails to state any cause of action 


granted as to this dcofend-nt. 


,Second EPoefense;: 
SSS ES ens) 


I For further defense to plaintiff's complaint, this 


'@efendcant, 


Admits the allegations of Paragraph one (1), 
Acnits the allegations of paragraph two (2), 
Denies that the statement att~ibuted to defendant, 
Denver Graham, in paregrapn three (3) was made as quoted in said 
paragraph, and denies all rensining allegations, conclusions and 
alle led in the said aragraph, 
4. Adzwits the allesations of paragraph four (4), except 
th. emphasis therein add>, 
5- Denies the allegations of Paragraph five (5), 


6. Asserts that the allegations of paragraph six (G) @o 


j at ads ; 
7. AGopts its answers to paragraphs oue (2) eee, sib: 
bove as its answer to paragraph seven ). 
the allegations of paragraph eignt (8), 
9. Admits the facts but Cenies the conclusions of para- 
nine (3), and 
10. Denies any liability to piaintifé as prayed in para- 


graph ten (10). 


| ghird pefense: 
For further defense to plaintisf's co.plaint, this defend- 
| ant avers th-t plaintiff's ection herein was'not brought within 


the time limits permitted by Title 12-301 of the I strict of 


Columbia Code, ard is accordingly barred. 


Fourth Defense: 

For further defense to plaintif£'s coaplaint, this defend- 
ant avers that if plaintiff should establish that he cefendant, 
Denver Graham, in fact made the statements complained of by 


plaintiff, such statements were truc. 


Fifth Defense: 


For further defense to plaintiff's complaint, this 


defendant avers that if plaintiff should establish that the 
defendant, Denver Graham, in fact. made the statements conplained 
of by plaintif£, such statements were made during the course of 


a trial in which the defendant, Denver Graham, was acting as 


this defendant's counsel; that said statement related Girectily 
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to the issues involved in the trial and as such the statemenc 


was privileged. 


Shee. ub 

ee 
Harry L. Ryan, JX 
S15 15th Street, N. W./ 
Washington, D/C. 20005 

f 
Attorney For Defendane, 
Curtin & Johnson, Inc. 
SERVICE 
Copy of the foregoing answer was mailed, postage prepaid, 
lny Of February, 1969, to Arthur S$. Curtis, Esquire, 


National pr. cs Building, Washington, D. C. 20004, att cney 
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MOTION FOR SUMMARY JUDGMENT 
DISMISSING COMPLAINT AS TO DEFENDANT |, yo 
CURTIN AND JOHNSON, INC. ope t \ 


Comes now defendar:, Curtin and Johnson, Inc., through its 
counsel and moves the Court for a summary judgment dismissing 
Plaintiff's complaint herein as to this defendant and for grounds 
of this motion avers that no genuine dispute exists as to the 
hereinafter material facts and this defendant is entitled to have 
this action dismissed as a matter of law. 


UNDISPUTED FACTS 


1. Without regard to whether or not the statement alleged 


Chow 


in plaintiff's complaint to have defamatory of plaintiff was in 
“A 


fact macdc by defendant, Denver Graham, and without regard to 
whether or not said statement as guoted in plaintiff's complaint 
is full, complete, true or false, in or out of context, said 
statement was admittedly; 

A. Made by this defendant's attorney in the course of 
actual trial of Civil Action No. 214-64, in this same Court, 


being a personal injury action in which this defendant was therein 


a co-defendant. 
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B. Made on February 23, iigge nee than one year 
before this suit was filed. 
LEGAL POSITION 

This defendant, if liable at all, would be so only because 
it was vicariously liable for a wrong committed by its counsel 
and said defendant contends that because its counsel was not 
liable under the circumstances, it certainly Cannot be independ- 
ently, vicariously or secondarily liable to the plaintiff. 

The action is furthermore without regard to the necessity 
of even reaching the question of legal liability, barred by 
Title 12-301(H) of the District of Columbia Code since it was not 
instituted within one (1) year from the date of the alleged 


utterance. 


ys AL. (hee 2 


Harry LO yan, 

815 15th Seco, N. 
Washington, D. c,. 5 
Attorn< » For Defendint, 
Curtin and Johnson, Ine. 


The olaintif€f regucst 2i days to respond 


cuumaty judgqme::. and in Support States 


aS just teturned to Washinstou ang 


tine on July 27 of the filing of defen- 


2 hearicz: on the case in general on 
plaintifi*s counsel wisne to be free to dise 
this along with other matters on that day. 
Plaintiff*s counsel must present a bri-f on a 
eS case to the Publi: Service Commis: on by August 3 
and his professional commitments to that case will require 


full use cf his time. Therefore, counsel will be unable to 


go a lawyerelike job on the metion for sunmary judgment unti 


ay 
IZS been writien. 
Gefeniants will not be prejudice by the delay 
recuested, 


ReSpectively Submitted, 


Arthur S. Curtis 
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July 28, 1970 
C.A. No, 226-69 
v. | 
DENVER H. GRAHAM, et. al. 
BEFORE: THE HONORABLE JUNE L. GREEN 
APPEARANCES: 
On behalf of the Plaintiff: 
ARTHUR S. CURTIS, ESQ. 
On behalf of the Defendant: 


BENJAMIN MELNICOFF, ESQ. 


THE DEPUTY CLERK: Civil Action No. 226-69, Herzmark 


versus Graham. 


| 
| 


THE COURT: And mr. Arthur S. Curtis is here for the 
plaintiff? : 

MR. CURTIS: Yes, Your Honor. 

THE DEPUTY CLERK: And Ben Melnicofé is here for the 
defendant. : 

MR. LELNICOFF: Galigher, Stewart, and Clarke for the 
defendant Graham. There are two defendants in the case. Kirk 
and Johnson (phonetically) are represented By Mr. Ryan... 

THE COURT: By Ryan. And he apparently indicated-- 
you said that he didn't mind--Harry L. Ryan. 

MR. CURTIS: 1 beg your pardon, Your Honor? 

THE COURT: He is reoresente@--the other one is repre- 


pentec by Harry L. Ryan, Jr.? 


TR.PAs 


THE COURT: Indicated, you said, that he had no ob- 
ii jection to our proceeding without him? 


MR. MELNICOFF: That's my understanding, yes, Your 


THE COURT: TI have just been handed a motion for 15 


vi 


& 
ja 


ttional days to respond to a motion for summary judgemnt. 


there any objection? 


MR. MELNICOFF: No, Your Honor, there is no objection; 


but I woulda appreciate it if Your Honor would set a definite 
jdate for this reason: Yesterday I filed a motion and in view 
2s the fact that we haa this hearing scheduled for today, I 


and-delivered to the counsel for the plaintiff and to Mr. Rvan. 


- affects the return date by three days. 


I don't want to be captious about it. I just would 
ike to know is it 15 days from yesterday or 15 days from what 
date so I will know when to expect it. 
MR. CURTIS: Your Honor, may I address Myself to this? 
THE COURT: Yes. 
MR. CURTIS: I said in the motion 15 days. Actually, 
f have three briefs in the Court of Appeals and one in the Publi 
ae Commission, all by September 1; and I woula actually 
ae 45 days. I would prefer that Your Honor would wait 
ntil after this is over today before Your Honor rules on this. 
| 


May I respectfully reauest that? 


TR.19 


THE COURT: All right. 

Now, first of all, what's the case about? 
MR. CURTIS: Yes. 

Well, Your Honor, this is a 55 which relates to the | 


wight of counsel in final argument to call people criminals in 


tthe final argument. 

| In this case we put on the stané in the personal in- 
ae case a Doctor Herzmark. Now, the case referred to an 
‘i O'Landon (phonetically), who was en elderly lady who 


5 


workec her whole life in the united States Government, and 
etired. 
She was a very interesting old lady. I handled it on | 
contingency basis and never made a nickel out of it but didn't! 
nind that. She was half-Russian and half-Dutch, and I found 
ut after the case was about half over her Russian ancestry was 


bandit who conquered Siberia; he gave it to the Czar ana be- 


| 
| 
| 
| 


ame a prince. And that was her Russian ancestry. That was very 
interesting to me. | ‘ 

But I took her case because she ons a very sweet old 
ady. She was rather fat and she walked down Connecticut Avenue! 
ne day a:d fell ina construction area. She had one woman wit- 
ess who fell out with her at this time; for what, I don't know. 
he went to Philadelohia. I was never able to get her to come 
© testify. 


Well, at the time of the trial, Dr. Herzmark was 
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called and, as Your Honor knows, they... 


Merzmark," 


MR. CURTIS: I am sure you know Dr. Herzmark... 
TRE COURT: I mean your motion...there was a typo- 
rephical error... 


MR. CURTIS: Oh, really? Well, I have a new secretary, 


and that's her first paper, Your Honor. 


THE COURT: Yes. 

MR. CURTIS: So TI hope Your Honor will forgive me. 
She wanted to retype it and I said, "Well, it's your first 
paper. I am sure the Court will understand." 

But anyway, at the trial, Dr. Herzmark was notified 


that he should come; and, 


can arrive because we don't know when he's going to come. 

So, as he grabbed his papers--he had just treated a 
patient--he crabbed his Papers, rushed down to the courthouse 
in a taxi and began testifying. And he scrambled some date or 
something like that. 

Then later on cross-examination, he admittea he had 
lade the error. He said, "Well, yes, I made a mistake there." 

So on final argument, Denver Graham argued that 

erzmark had admitted that he had committed perjury. Now, per- 


jury, of course,--I objected, and the Court overruled my 


| 
; 


;Objection. 


| 

| 

Now, the way this came into the jury then was 
| 

| 


llawver charges perjury, another lawyer objects, and the 


backs up the first lawyer. Now, the jury is not astute enough 


to understand that the judge merely overruled an objection and 
was not affirming that the doctor committed perjury. 

There had been no charge of perjury. The judge was 
sitting there and dién't bring any charges of perjury. Now, as | 
Your Honor knows, if somebody committed seers in your court- 
room, you would certainly let the united ee Attorney know 


about it and put the man on whatever bond, whatever it is that 


ou were going to do. 


But there was none of that. There had been no con- 
iction of perjury. And still, in the presence of 12 jurors 
nd four or five people who were sitting around there, a dis- 

tinguished orthopedic surgeon, who is now 73 years old and who 
was just about 70 at the time, is called = Senses in the court- 
room. i 

Now, it wasn't a matter of saying to the jury, "Now, 
| | 
fadies and gentlemen of the jury, you've heard the doctor change 
is testimony. He couldn't have been truthful both times on 
hat. Was he truthful in his testimeny?" 

Your Honor, that's the argument. That's not an argu- 


ment did Dr. Herzmark--you heard him admit that he committed 


perjury. 
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Now, I was very provoked at that, and the old lady 


| lost her case; and I think it was largely because of this argu- 


| 
| 
i 
i 
| 
| 
i 
| 
| 


And she rightfully blamed the arguments of Mr. Graham. 
tt 
H | Now, the case went through the proper motions ané so 
forth and her right was denied un above; 


of appellate judges--I mean, her appeal was denied. The panel 


of appellate judges found that it was unprofessional conduct for 


| Denver Graham to accuse a witness--to call a witness a perjurer 
| 
That's in the opinion which I filed with the case. 

And Dr. Herzmark--I then contacted--I wrote to Denver 
;Graham and suggested that he give an apology--just write a 
written apology to Herzmark saying that he was sorry. He didn' 
do that. And so we filed suit. 

Now, the jist of the action, is, Your Honor, an act 
of unprofessional conduct is a tort which entitles the recipient 
of that act to a cause of action. So far as I know, this has 
mever been determined, and I would like to do two things, Your 
Honor. 

The question comes up as to whether, first of all, it 
Hs libel, and if so, under the written statute on libel. and 
pn that, Your Honor, I would like Your Honor to give me 60 days 

© hold depositions. You might say, well, why didn't I @o this 
before? 

THE COURT: Well, which depositions would settle the 


matter of... 


CURTIS: ---the statute... 


COURT: ...of the statute of limitations. 


MR. CURTIS: Yes, 


THE COURT: But it wasn't the opinion that cave cause! 
of action; the cause of action, if any,..; 

MR. CURTIS: Yes. 

THE COURT: ...arose at the tine he made the state- 
ee to the jury, did it not? 
MR. CURTIS: Well, yes and no. No, from the stand- 


point of libel--from the standpoint of libel, the cause of 


action may have arisen; but Gealing specifically with this 
point... 

THE COURT: Actually, slander, think, in this case. | 

MR. CURTIS: Slander, yes. 

From the standpoint of slander, it arose; however, 
\Gealing specifically with this point, as Tam about to say, 
there may have been subsequent slander because, when the opinior 
came in, I received a brief signed by six insurance company 
lawyers, filed upstairs, asking the Court of Appeals to erase 
his paragraph. : 

And I replied by saying, when I filed My appeal, I 
Bidn't want w knock another member of the Bar under; all I wanted 


© do was win the ola lady's case. And I think that I said-- 


hey said that Cicero had oratea this, you know, what a man 


TR. 23 
The point I want to make... 
MR. CURTIS: Yes. 


THE COURT: You have inasmuch especially pleaded the 


jallegation of slander or libel or whatever the complaint... 
| 


MR. CURTIS: No, I pleaded unprofessional conduct. 


This is not slander. 
TEE COURT: Unprofessional conduct? They owe no duty 


to your doctor, so there wouldn't be an unprofessional conduct 


MR. CURTIS: Well, now, the Court of Appeals says 


that this was unprofessional conduct. 


' 
| 
action. That wouldn't... | 
| 
| 


THE COURT: That's true but what's his duty to these 
people. He had... 

MR. CURTIS: Excuse me just a moment. 

THE COURT: They are stating that the action of the 
attorney in making such a statement was unprofessional, which 
it certainly was. But that doesn't mean that you have on be- 
half of the doctor a cause of action for unprofessional conduct 
because the duty of being professionally an attorney is the 
duty that he owes to the Bar and to the Court; but it isn't 
something that he owed to this doctor. He wasn't his attorney. 

Now, the only thing that vou could possibly raise is 
that he had been maligned, and I believe that that's the jist 


of your action in the statements made in court. Tf think that 


i 9 
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[without going into the fact that all of the transactions in a 
ee are privileged, that the most important part is that it 
idoes not fall within the statute of limitations. It wasn't 
filed... 
MR. CURTIS: Well, I considered all of that, Judge, 
before but... | 
| 


THE COURT: I am going to grant absolutely right now 


because I don't think there is any point at all in spending the | 


time on something that is obvious on the face. | 
MR. CURTIS: Well, no. let me give you the arguments. | 
Let me finish the argument. Your Honor hagn't heerd my argu- 
ment. And I think when Your Honor hears the argument, I think 
Your Honor will change her mina. 
Now, subsequent to this time, we mada the motion-- 


they filed a motion upstairs signed by six insurance company 


| 
| 
| 
| 
| 


lawyers who had all been president of our local Bar association, 
asking that the Court of Appeals change that paragranoh. Now, 
there was some communication between Sones GaSeE and these 
people during that period that the paver was filed. He had to 
Say that--he had to transmit the libel beyond the courtroom. 

He had to say, "Well, this is what I said about Dr. 
Herzmark." Otherwise, they wouldn't have found out about it. 
So you have more than simply what happened in the courtroom, 
ou have also what happened outside of the courtroom. 


Now, quite apart from the privilege that lawyers might 
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‘have which, in my opinion, is not absolute in the courtroom; he, 
1 : 
icoesn't have that privilege if he goes outside and says it in 


the hall. 
So that's what the depcsitions would bring forth, and! 
\that's the depositions I wish to take. 


i 


Now, with reference to the duty which Your Honor finds 


my knowledge that calls unprofessional conduct in this juris- 


| 
' 
{ 
| 
| 
i 
. absent, there is no--there was no case--there is no case to 


ates for a lawyer to say more than he should say in his seESe 


argument. And I was going to suggest that Your Honor certify 


i 
| 
this point. 

I would like to order from the reporter the seen | 

lof the Court for two reasons: First, so that I can give a Bae | 
to Dr. Herzmark; and, secondly, so that it could be the basis st 
lcertifying the question. This is a clearly novel question of 
law, is it not? 

THE COURT: Yes, I think your point is a novel ques- 
ion of law; but the point that I make is that I think we don't 
eed to go on to that. I think that the statute takes care of 
it. 

I,will rule that a summary judgment would lie on the 
asis of the fact that it was not brought within the statutory 
eriod. 

MR. CURTIS: Well, we don't know that, Judse, because, 


emember, you are talking about the statement in the court. Now, 


{ 


i 

i rf 

| | TR:27 

i am talking about the statements made outside the court, which | 


i 


iresulted in the motion being filed in the Court of Appeals by 


Your Honor, I don't want to give the impression that 


i 
pad there in the sense that if there were ino insurance ccmpanies, 


I hate insurance company lawvers. We are ‘all @ part of the same 


plaintiff counsel would have no money because many people have 


! 
| 
3 insurance company lawyers. 


H 

nothing to pay judements with. | 
However, Your Honor, in other words, an insurance 

company is a valuable institution. But I do not think that thi 
gives them the right... : | 
i 


THE COURT: You have your right of appeal on that, sir. 


items; but the Court will at this time grant a motion for 


You can find out whether or not it does extend to the other | 
| 
i 
summary judgment on the basis of the fact that the action was 
| | 


not brought within the statutory period ang iS, therefore, barre 
by the statute of limitations. 

MR. CURTIS: Well, Your Honor, first of all, has net 
not given me an opportunity to reply to the motion. 

THE COURT: I think that anything that is obvious on 
the face of it, sir,... | 

MR. CURTIS: But, Your Honor, it! is not obvious on th 
face of it what they said after the courtroom procedure. That 


is not obvious, and that can only be brought out by the depo- 


sitions. 
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1 
In other words, I have brought out to Yorr Honor that | 
janother paper was filed in which the information that existed 
at the time of the statement in court was made the basis of a 


jsignature by six other lawyers. Now, that had to be communicat- 


ed outside the courtroom; and, if that was repeated by Denver 


| 
j 
| 


Graham, I said, as followed in the courtroom--that repeated the | 
libel or the slander and reissued the slander because the 
communication was made to a third person that a distinguished 
hoxrthopedic surgeon was a perjurer who admitted he was a per- 
jurer when there had been no sentence or conviction of perjury. | 


[There hadn't even been an indictment or accusation by a judge. 


So, Your Honor,... 


THE COURT: You have not alleged anything in this 
complaint, Mr. Curtis, regarding... 

MR. CURTIS: That's why I say I would like to have the 
opportunity to reply. I would then make a motion for leave to 
amend the complaint. That should be freely granted under 
Rule 15. 

THE COURT: Not if your whole cause of action was 
barred by the statute which is presently filed. 

MR. CURTIS: Well, what I am saying is... 

THE COURT: You will be able to straighten that out 
with the Court of Appeals because the Court will grant the 
motion as not being filed timely under the statute; and that, 


of course, any motions of summary judgment and order for a fina 


| 13 
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disposition in the case is, of course, appealable. So,.. 


MR. CURTIS: Well, now, Your Honor, I think it would 


\ 

| 

. much more in keeping with the orderly procedure--I don't 
| 


want to argue ‘with Your Honor, you know; that doesn't help me 


lany. I will be in front of Your Honor again in some other 
cases. 

THE COURT: And in this one, because the Court keeps 
it. You know, if it is sent back, it still would be my case. 
MR. CURTIS: Well, now, Your Honor, may I make this 


suggestion. 


THE COURT: Mr. Curtis, the point is the Court has 


MR. CURTIS: Yes. 

THE COURT: And you have vour right to an appeal. 
rat there is nothing that requires gepositicns so far as this 
Court is concerned on a matter of an allegation on the face of 
the complaint as to when something took pines and then the fact 
of the filing date. 

And if the matter is something that comes under the 
statute and, in the Court's opinion, it does; it's the only 
thing that's kind of--you have brought this as a defamation 
action. : 

MR. CURTIS: It is definitely a defamation action. 

THE COURT: So that has a definite statutory limita- 


tion as to filing date; therefore, the Court has ruled on that 
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Woint. As I say, if you wish to appeal it or if you wish to go | 
lin... 
‘MR. CURTIS: Well, you've ruled on that, Your Honor. | 
i 
| 
i 


My remarks are now addressed to another facet. You 


see, the Court has ruled, but the Court hasn't signed an order 


vet. And until the Court signs an order, the matter is still 


, THE COURT: Mr. Curtis, let's not misunderstand each 


other. The Court has ruled as of right this minute. A jacket 


| 
within the discretion cf the Court. | 


will simply be signed "Granted." Granted, because of the statute 
£ limitations. 

MR. CURTIS? May I suggest some alternatives, Your 
Honor? 

THE COURT: Mr. Curtis,... 

MR. CURTIS: All right, okay. 

COURT: That's it. 

MR. CURTIS: My original suggestion, Your Honor, was 
that you certify the question to the Court of Appeals and it 
would save about $100. We have to pay various sums of monev to 
this--the bondsmen make so much money out of it. We do want to 
take it up, Your Honor.. 

We want to settle this point, Your Honor, as to whethér 
the limitation--whether there are any limitations on counsel in 


argument. 


THE COURT: Mr. Curtis, that hasn't been saved. The 
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jonly question that the Court has ruled on is that the statute 


will run and does not make any decisions as to the other 


matters. 


If there is still time to file from whatever alleced 
| 


action there is from the Court of Appeals of things done in 
the Court of Apveals, file that timely. 

MR. CURTIS: That's pretty flat, Your Honor. 

Well, al’? right, then. Would you please send me the 


record on the regular time, not the extra time? 


MR. MELNICOFF: Shall I prepare an order on it? 


THE COURT: yes, if you will, please. 


It is certified the foregoing isi the official 
| 


transcript of the proceedings indicated. 


‘ fi 
ROBERT M. WEBER 
Official Court SS ee 
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mm considerate £ the we s for Surry 


i herein by each 
the arguments of counsel fin cpen 
ORDERED tha ds Motions “or Summary Judemont be aad the 
@, grantec, on the grourns S section having beea 


the expiration of the one yaar period from the time the right 


to maintain the action ecerucd, fis berred by the Stetute of te* Lons, 


12 D.C. Code, 1967 ed., © ction 301(4) 


MAURICE H. HERZMARK, N.D. 


Plaintiff 


vs. Civil Action No. 226-69 


pefendants 


i; MOLLION FOR RE No AND FOR EAVE TO AMEND REDADING 


{ 
SVER H. GRAHAM, et al A 
moves the Court to réconSicer and wv ichesay| 


order granting Defendants* Motions for Sunmary jJudgnent, 


et Ce 


further requests Leave to Amend the: 'Pleawas 


nz to Show the 


followin 3 


That the statements upon which the cause of action 


are baSed were repeated after the trial date, ther 


: 3 3 


the Statute of Linitations is not appli able. 
Further the Plaintiff calis to the attention of 
Court that the cause of action upon which he proce 
aS much tnprofessional conduct as defamation, anc that 
unprofessional conduct is not Naeee by the Statute of 
Linitations which refers to Siander. 
and, the Court erred i: tenses to the Plaintiff 
the tine permitted hin by FeR.C.Ps! #56 or Local Rule <9 


in matters of replying to a Motion for Suamary Judgment. 
yang i 5 


| 
| 
| 
| 


Therefore, your Plaintiff respectfully requests that the 
order granting Summary Judgment be withdrawn and, aS requcstel 
orally by undersigned counsel, and the issues be certified ia 


the Court of Appeals, 
Respectfully, 
A 
Arthur S. Curtis, 
Attorney for Plaintiff __ 


Inc., herein 
counsel opposes plaintiff's motion for recons iteration of the 
Court's action herein whereby the Court sun ily dismissed 
plaintiff's complaint es to this Gefengant a ts grounds 
of opposition states follows 

<G upon pla 

claim that this defendant epresen; | present at counsel 
table when the co-defendant attorney end agent for 


ant uttered the alleged defana tory re KS. 


The record shows that there was only one trial 
Curtin and Johnson wes in attendance and that was the 


progress on February 23, 1967. 


Assuming that plaintif: iQ prove that the co-defenda 


> 


chat such constitutea 
such would not constitute any cause 


ant. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAURICE H. HERZMARK, M.D. : —: = 


vs. 


DENVER H. GRAHAM, et al 


ORDER 

Upon motion of the plaintiff for the Court to reconsider 
its order of July 31, 1970,-granting each defendant's motion 
for summary judgment, and upon plaintiff's further motion for 
leave to file an amended complaint and the opposition filed 
thereto, an@ it appearing that no further facts which materially 
affect the Court's disposition have been brought to- the Court's 
attention, -it is by the Court, this 14th day of october-1970, 

ORDERED that plaintiff's motions for reconsiders tion and for 


leave to file an-amended complaint should be and hereby are 


denied. 


JUDGH JUNE L. GREEN 
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IN THE 


United States Court of Appeals 


For rue Districr or CotumsBra Crrcurr 


No. 24,920 
Mavrice H. Herzmarx, M.D., Appellant, 


Vv. 


Denver Granam and Corti axp Jounson, Inc., Appellees, 


—_—. 


Appeal from the United States District Court for the 
District of Columbia 


—_—_— 


BRIEF FOR APPELLEE DENVER GRAHAM 


——ee 


ISSUE PRESENTED FOR REVIEW 


Did the lower court err in granting summary judgment 
in favor of the defendant-appellee Denver Graham in a case 
wherein plaintiff-appellant’s damage suit based on slander 
was not filed within the time allowed by applicable statute 
of limitations. 


2 


PRIOR CASE REFERENCE 


This case has not been previously before this Court; how- 
ever, Olenin v. Curtin and Johnson, Inc., No. 21,104, a case 
involving a related issue, was decided by this Court on 
November 27, 1968, and thereafter modified on March 2, 
1970. 


STATEMENT OF THE CASE 


A law suit for personal injury was filed in the United 
States District Court for the District of Columbia entitled 
Olenin v. Curtin and Johnson, Inc., et al., (Civil Action 
214-64) ; in that case, the present appellee Denver Graham, 
a practicing lawyer in the District of Columbia, was counsel 
of record for the defendant. During the trial of that case, 
the present appellant, Maurice H. Herzmark, M.D., had 
testified on behalf of the plaintiff, and on February 23, 
1967, while the trial was in progress, appellee Denver 
Graham, as counsel making closing argument to the jury 
stated in reference to appellant’s testimony as follows: 


‘‘But we know that Dr. Herzmark admitted to you that 
he told you a lie, that he committed perjury on that 
stand when he told you this was his original record: 
because his deposition had been taken and at that time 
his original record was read into evidence.’’ 


Based upon the foregoing quoted phrase, appellant, on 
January 29, 1969, filed suit in the United States District 
Court for the District of Columbia for damages against 
this appellee and appellee Curtin and Johnson, Inc., alleg- 
ing in pertinent part in his Complaint: 


“During his final argument in Olenin vs. Curtin and 
Johnson, Inc., Denver Graham stated in open Court 
that Dr. Herzmark ‘told a lie, that he committed per- 
jury on the stand...’ This statement was defamatory 
per se. It tended so to harm the reputation of Dr. 
Herzmark as to lower him in the estimation of the 
community or to deter third persons from associating 
or dealing with him, including all persons present in 
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the courtroom during the said remarks and all those 
whom they did or could reasonably be presumed to be 
in communication with as to such a matter as part of 
telling about the trial. 


As a direct and proximate result of the remarks of 
Denver Graham, Dr. Herzmark was defamed, his repu- 
tation was injured, and he experienced and still experi- 
ences great mental pain and suffering. 


The foregoing remarks of Denver Graham were such 
a gross, wanton, a::d utter disregard of the rights of 
Dr. Herzmark as a witness to be treated in a Court in 
a professional manner, as to be malicious and therefore 
entitle Dr. Herzmark to compensatory damages in the 
sum of $100,000 and to punitive damages in the sum of 
$100,000 against Denver Graham.”’ (App. pp. 2 & 3) 


Appellant prayed for compensatory and punitive damages. 


Appellee Denver Graham filed an Answer (App. p. 9) 
denying that the words complained of constituted defama- 
tion, asserting that his statements were true and privileged, 
and further asserting that the statute of limitations, 12 
D.C. Code, 1967 Edition, Section 301 (4), provided that 
actions for slander or libel must be brought within one year 
from the time the right to maintain such action accrued and 
that the action of the plaintiff was therefore barred, having 
been filed more than one year after the cause of action 
accrued. 


Thereafter, appellee Denver Graham, through counsel, 
filed a Motion for Summary Judgment (App. p. 13) urging 
the statute of limitations defense as a complete bar to the 
defamation cause of action. The matter was argued in 
open court (TR. pp. 17-31) and the court held, based upon 
plaintiff’s Complaint, that plaintiff had pleaded a cause of 
action based on ‘‘slander’’, that the cause of action accrued 
on February 23, 1967, that suit was filed on January 29, 
1969, and therefore the cause of action was barred by the 
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statute of limitations. The court granted summary judg- 
ment in favor of the appellee Denver Graham and co- 
appellee (TR. p. 26). Appellant through counsel, had 
argued to the court that the complaint pleaded a cause of 
action in tort based upon ‘‘unprofessional conduct?’ (TR. 
p. 22), allowing suit to be filed within the three year statute 
of limitations, for unintentional torts. 


Although the defense of privilege was raised (App. p. 14) 
as further grounds for summary judgment, the court did 
not reach this second issue for determination. The lower 
court’s Order granting defendants’ summary judgment was 
entered on July 31, 1970 (App. p. 32) and thereafter, the 
appellant filed a motion for reconsideration and seeking 
leave to file an Amended Complaint asserting that “‘state- 
ments”’ upon which the cause of action was based were re- 
published after the trial. The court, on October 14, 1970 
entered its order denying the motion for reconsideration 
and for leave to file an Amended Complaint, stating that no 
further facts which would materially affect the court’s dis- 
position had been brought to the court’s attention. (App. 
p. 35). 


Thereafter, appellant noted this appeal. 


ARGUMENT 


The law suit filed in the lower court by plaintiff, Dr. 
Herzmark was unequivocally based on the intentional tort 
of defamation of character, specifically, slander. This 
theory of liability was determined by the trial court through 
an examination of the language contained in plaintiff’s 
Complaint as follows: 


‘During his final argument in Olenin vs. Curtin and 
Johnson, Inc., Denver Graham stated in open Court 
that Dr. Herzmark ‘told a lie, that he committed per- 
jury on the stand...’ This statement was defamatory 
per se. It tended so to harm the reputation of Dr. 
Herzmark as to lower him in the estimation of the 
community or to deter third persons from associating 
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or dealing with him, including all persons present in 
the courtroom during the said remarks and all those 
whom they did or could reasonably be presumed to be 
in communication with as to such a matter as part of 
telling about the trial. 


As a direct and proximate result of the remarks of 
Denver Graham, Dr. Herzmark was defamed, his repu- 
tation was injured, and he experienced and still ex- 
periences great mental pain and suffering. 


The foregoing remarks of Denver Graham were such 
a gross, wanton, and utter disregard of the rights of 
Dr. Herzmark as a witness to be treated in a Court in 
a professional manner, as to be malicious and therefore 
entitle Dr. Herzmark to compensatory damages in the 
sum of $100,000 and to punitive damages in the sum of 
$100,000 against Denver Graham.”’ (App. pp. 2 & 3) 


Although the plaintiff argued that the unintentional tort 
of ‘‘unprofessional conduct?’ was being advanced, the ex- 
pressed language contained in the Complaint alleged ‘‘defa- 
mation’’, The lower court did not misinterpret the case 
theory as contained in the Complaint, and rightfully applied 
the one year statute of limitations as set forth in Title 12, 
Section 301 (4) of the District of Columbia Code, 1967 
Edition, which provides in pertinent part: 


“12-301. Limitation of time for bringing actions. 


Except as otherwise specifically provided by law, 
actions for the following purposes may not be brought 
after the expiration of the period specified below from 
the time the right to maintain the action accrues: 


(4) for libel, slander, . . . 1 year.’’ 


Plaintiff’s right to maintain the cause of action set forth 
in his Complaint accrued on February 23, 1967 and expired 
on February 23, 1968. The cause of action accrued on 
February 23, 1967, the date of the publication of the alleg- 
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edly slanderous statement by defendant during the trial 
closing arguments in Civil Action 214-64. Although plain- 
tiff argued that re-publication of the allegedly slanderous 
statement occurred after February 23, 1967, the lower court 
ruled it had no further facts before it which would mate- 
rially affect the court’s disposition. In essence, the lower 
court required specific dates and identities of persons in- 
volved in the claimed later re-publications. At the time of 
the hearing on plaintiff’s Motion for Reconsideration and 
for Leave to File an Amended Complaint, such additional 
vital information was unavailable and accordingly, the 
lower court action which disallowed amendment of the 
Complaint and reaffirmed the granting of summary judg- 
ment was appropriate. 


The plaintiff argues in this Court, through his written 
Brief for Appellant a cause of action styled ‘‘unprofes- 
sional conduct’’ a non-existent theory having no basis in 
ease law or statute. Plaintiff argues that ‘‘unprofessional 
conduct’’ is an unintentional tort which would fall within 
the three year statute of limitations and obviously, the 
argument seeks to circumvent the applicable one year 
statute for intentional torts. 


The plaintiff’s argument that the Court should recognize 
his alternative theory of ‘‘unprofessional conduct’’ is com- 
pletely without merit. 


In addition, the entire claim being asserted by plaintiff is 
barred by the law of ‘‘privilege’’. The Restatement of the 
Law of Torts, 1938 Edition, Section 586, succinctly sets 
forth the applicable law as follows: 


‘586. Attorney at Law. 


An attorney at law is absolutely privileged to publish 
false and defamatory matter of another in communica- 
tions preliminary to a proposed judicial proceeding, 
or in the institution of, or during the course and as a 
part of a judicial proceeding in which he participates 
as counsel, if it has some relation thereto.”’ 
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Case law in the District of Columbia and elsewhere up- 
holds the absolute privilege afforded attorneys for alleg- 
edly slanderous statements made during the course of a 
judicial proceeding. The District of Columbia case of 
Brown v. Shimabukuro, 73 App. D.C. 194, 118 F. 2d 17 
(1941) applied the ‘‘absolute privilege’? defense to all 
statements relevant to the proceeding; and Y. oung v. Young, 
o7 App. D.C. 157, 18 F. 2d 807 (1927), followed the same 
rationale and held that the question of relevancy is one of 
law for the Court, and one which should be given liberal 
construction embracing any statement which may be perti- 
nent to the proceeding. 


In the Seventh Circuit case of Ginsburg v. Black, 192 
F. 2d 823 (7th Cir. 1951) the Court cited the case of Brown 
v. Shimabukuro, supra, while stating: 


‘‘The question whether defamatory matter contained 
in a pleading is or is not pertinent or relevant to the 
cause is never left to the jury, but is a question of law 
for the court. Young v. Young, 57 App. D.C. 157, 18 
F2d 807, 809; Haskell v. Perkins, 165 IL App. 144, 
150; Donner v. Francis, 255 Ill. App. 409, 412. The 
matter need not be relevant in any strict sense, Brown 
v. Shimabukuro, 73 App. D.C. 194, 118 F2d 17, 18 since 
the privilege embraces anything that may possibly be 
pertinent. Andrews v. Gardiner, 224 N.Y. 440, 121 
N.E., 341, 2 A.L.R. 1371. The test is not—Is it legally 
relevant? But—Does it have reference and relation to 
the subject matter of the action? Bigelow v. Brumley, 
138 Ohio St. 574, 37 N.E.2d 584, 591. And in deter. 
mining whether or not the matter is pertinent, the 
courts generally follow a liberal rule in favor of perti- 
nency, and all reasonable doubt is resolved in favor of 
the pleader, 33 Am.Jur. § 150, p. 146: Lisanby v. Illi- 
nois Cent. R.R. Co., 209 Ky. 325, 272 S.W. 753, 755; and 


Sacks v. Stecker, 2 Cir., 60 F2d 73.” 


The foregoing applicable case law was reaffirmed by this 
Court in the case of Brown v. Collins, 131 U.S. App. D.C. 
68, 402 F. 2d 209 (1968). 


The applicable one year statute of limitations precluded 
plaintiff’s cause of action based on slander, and although 
the lower court was not required to consider the issue of 
privilege, the applicable case law in the District of Colum- 
bia clearly upholds the defense of privilege for allegedly 
slanderous statements made by an attorney during a judi- 
cial proceeding if the statements are relevant. Plaintiff’s 
alternative claim for relief based upon this appellee’s al- 
legedly ‘‘unprofessional conduct?’ is completely without 
basis in law. 


CONCLUSION 


For the foregoing reasons, the lower court’s action in 
granting summary judgment in favor of this appellee should 
be affirmed. 


Respectfully submitted, 


RicHarp W. Garter 
Witt H. Crarxe 
Franx J. Marrern 
Wim J. Donne ty, Jr. 
Davi F. Grimaxpr 
1215 19th Street, N. W. 
Washington, D. C. 20036 
Counsel for Appellee, 
Denver Graham 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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MAURICE H. HERZMARK, M.D.., 
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DENVER GRAHAM and CURTIN AND JOHNSON, INC., 
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APPEAL FROM THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLEE CURTIN AND JOHNSON, INC. 


ISSUES PRESENTED FOR REVIEW AS TO APPELLEE 
CURTIN AND JOHNSON, INC. 
1. Assuming that on February 23, 1967, this appellee, as 
defendant in a civil action then on trial in the United States District 
Court for the District of Columbia, was represented by the co-appel- 


lee herein as its attorney in said trial, and this appellee’s attorney in 
open court while arguing to the jury allegedly slandered a witness 
who had testified in said trial, and thereafter on January 29, 1969, 
that witness, claiming to have been damaged by such alleged slander, 
brought ‘an action against this appellee and its former trial counsel; 


A. Is such action barred by the pertaining Statute of Limita- 
tions, and 


B. Is not this appellee protected from the action brought 
against it by the appellant herein by the privilege which attached to 
its attorney’s utterance in the course of trial proceedings? 


PRIOR CASE 


This case has not been previously before this Court. Olenin vy. 
Curtin & Johnson, Inc., involving a related issue, Case No. 21,104 
was decided by this Court initially November 27, 1968, with its 
opinion being modified March 2, 1970, and certiorari thereafter 


denied by the United States Supreme Court. 137 U.S. App. D.C. 
281. 


STATEMENT OF THE CASE 


Oni February 23, 1967, a suit brought in the United States Dis- 
trict Court for the District of Columbia was winding up. It was a 
personal injury action brought by one Alice Olenin against appellee 
Curtin and Johnson, Inc., and others, for personal injuries. This 
appellee had as its attorney in that action, the co-appellee herein, 
Denver H. Graham. 


In the course of that trial, the appellant herein had testified as 
a witness for the plaintiff, and, in closing argument to the jury, appel- 
lee Graham stated concerning appellant that “he told a lie, that he 
committed perjury on the stand.” 


Based upon the foregoing statement, the appellant herein filed 
a civil action against this appellee and appellee Graham in two counts; 
seeking in the Second Count Two hundred thousand ($200,000. 00) 
dollars compensatory and punitive damages from this appellee. (App. 
1-4). 

Such action was filed January 29, 1969. | 

This appellee duly filed its answer to appellant’s complaint and 
raised among others therein, two (2) separate defenses which later 
became the subject of a motion for summary judgment which the 
lower court granted. (App. 10-12) 


The two (2) defenses so raised were respectively that appellant’s 
action was barred by the Statute of Limitations, Title 12-301 (4) of 
the District of Columbia Code, not having been brought within one 
(1) year of the occurrence and further that the complained of 
utterance having been made during the course of and as an incident 
of a trial to which this appellee was a party, the same was privi- 
leged as to it. (App. 14) 


The lower court did not reach the second ground, but granted 
the motion and summarily dismissed appellant’s complaint upon the 


basis of its failure to have been timely filed. (App. 32) 
Appellant moved then for reconsideration of the motion and for 
leave to amend the same asserting that the “statements” upon which 
the cause of action are based were repeated after the trial. Nothing 
was alleged as to when, where, by whom or under what circum- 
stances such allegedly occurred. This appellee filed its opposition 
thereto, stating that the only claim against it related solely to the 
trial utterance, and the lower court denied appellant’s motion, find- 
ing that “no further facts which materially affect the Court’s dispo- 
sition have been brought to the Court’s attention.” (App. 33, 34) 


This appeal followed. 


ARGUMENT 


The only alleged slanderous utterance in the presence of this 
appellee and for which the appellant claims damages from this 
appellee was that made in open court on February 23, 1967, during 
the course of the trial in Civil Action No. 214-64 in the United 
States District Court. A thorough search of the record below, and 
of the record on appeal herein, indicates beyond dispute that no 
other utterance by, or attributable in any manner to Curtin and 
Johnson, is alleged or claimed. 


Since appellant’s suit was not filed until January 29, 1969, it 
is unquestionably barred by the Statute of Limitations, Title 12-301 
(4) of ithe District of Columbia Code, 1967 Edition, which provides: 
“12-301. Limitation of time for bringing actions. 
| Except as otherwise specifically provided by law, 
actions for the following purposes may not be brought 
after the expiration of the period specified below 
from the time the right to maintain the action accrues: 
* OR OK 


(4) for libel, slander, * * * | year.” 


Appellant’s cause of action, if any he ever had against this 
appellee, accrued on February 23, 1967, and expired on Febru- 
ary 23, 1968. 


Even if the lower court had not disposed of this appellee’s 
motion on the Statutory ground urged, this appellee submits that 
a like disposition was called for under its alternative ground; namely, 
the privilege existing under the circumstances surrounding the utter- 
ance. The alleged slander took place in the course of a trial to which 
this appellee was a party. This appellee’s counsel therein enjoyed 
immunity in his statements therein and this appellee’s privilege was 
coextensive with its counsel’s. 


That this appellee’s privilege as a party exists is supported by 
Brown v. Shimabukuro, 118 F.2d 17, (D.C. Circuit 1940) i in which 
both a party and his attorney were held to enjoy privilege in making 
and filing alleged libelous affidavits in a pending domestic action, and 
by Ginsburg v. Black, 192 F.2d 823, (7th C.C.A. 1951) which cited 
Brown v. Shimabukuro, supra, as authority that both lawyers and 
clients are protected from suits claiming libel or slander upon state- 
ments made in legal proceedings where such statements have some 
relationship to the matter before the court. 


That the attorney’s privilege exists is supported by Restatement 
of the Law of Torts 1938, Section 586, and in this jurisdiction by 
Brown v. Shimabukuro, supra, Young v. Young, 18 F.2d 807 (1927) 
and Brown v. Collins, 402 F.2d 209 (1968). 


CONCLUSION 


This appeal is wholly without merit as to this appellee and the 
judgment of the United States District Court for the District of 
Columbia should be affirmed. 


Respectfully submitted, | 


Harry L. Ryan, Jr. 
815 - 15th Street, NW. | 
Washington, D.C. 20005 


Attorney for Appellee 
Curtin and Johnson, Inc. 


